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Preface: A Note on the Necessity of This Analysis 

On June 11, 2026, I participated in a public seminar hosted by the esteemed journalist 

Girmay Adhanom of Asseb Media. The intended focus of the discussion was a matter of 

grave national importance - the current status of the threat to Eritrea’s sovereignty and 

territorial integrity posed by the geopolitical maneuvers of Ethiopia. During the 

discourse, I argued that Eritrea’s internal decay – specifically the lack of a functioning 

constitution and the absence of constitutional governance – remains a primary factor 

weakening our national resilience. 

In a move characteristic of the rhetorical tactics employed by supporters of the current 

regime in Asmara, a participant attempted to derail the seminar. Though the discussion 

was not about the technicalities of constitutional law, the individual invoked a set of 

common “red herrings” to justify the regime’s lawlessness. He claimed that because 

Great Britain and Israel do not have “written constitutions,” Eritrea’s lack of one is neither 

unique nor problematic. Furthermore, he argued that even if elections were held, 

President Issaias Afeworki would “win repeatedly anyway,” thereby rendering the 

formal process of national elections and constitutional governance unnecessary. 

This argument is a standard script used by supporters of the current regime to stifle 

dissent and confuse the public. It is designed to kill the message of any seminar by 

shifting the focus from the regime’s failure to a false debate about legal “styles” and 

assumed popularity. I am writing this article to provide the Eritrean public with the 

intellectual tools to see through this deception. By understanding the profound 

differences between the uncodified democratic traditions of the UK and Israel and the 

Constitutional Nihilism currently practiced in Eritrea, we can ensure that such false 

defenses never again go unchallenged. 

 

Introduction 

In the discourse surrounding Eritrean politics, a persistent and misleading rhetorical 

trope often surfaces to defend the government’s failure to implement a constitutional 

framework. When critics point to the absence of a functioning constitution in Eritrea, 



supporters of the current administration frequently invoke the examples of the United 

Kingdom and Israel to justify the status quo. The defense follows a simplistic and 

flawed logic, typically relying on two primary red herrings: first, the claim that 

because the United Kingdom and Israel lack a single codified document, Eritrea does 

not “need” one to be legitimate; and second, the speculative claim that because the 

President would “win repeatedly anyway,” formal national elections and 

constitutional governance are redundant. 

 This comparison is not merely historically inaccurate; it is a profound category error. 

It conflates the “uncodified” constitutional traditions of established democracies with 

the “non-existent” constitutionalism of an autocratic state. While the UK and Israel lack 

a single, entrenched document titled “The Constitution,” they possess robust, ancient, 

and functioning constitutional orders rooted in the rule of law. Eritrea, by contrast, 

operates under a system of personalized rule where a ratified constitution exists in a 

state of perpetual suspension, and executive decree supersedes all legal protections. 

Furthermore, the claim that a leader’s assumed popularity can substitute for the legal 

process of an election is a rejection of the very essence of sovereignty. To educate the 

public on why these claims are false, we must first look at the difference between the 

Constitutional Traditions of democracies and the Constitutional Nihilism 

currently practiced in Eritrea. 



Uncodified vs. Constitutional Nihilism: Understanding Constitutional Form 

The fundamental error in the pro-government argument lies in confusing the 

constitutional traditions of the West with the constitutional nihilism1 practiced in 

Eritrea – a complete misunderstanding of what a constitution actually is. A constitution 

is not merely a piece of paper; it is the fundamental set of rules that governs the 

relationship between the state and its citizens and defines the limits of government 

power. 

 The United Kingdom and Israel operate under “uncodified” constitutions. This does  

not mean they lack a constitution; rather, their constitutional rules are found in 

multiple sources – including landmark statutes, common law, parliamentary 

conventions, and judicial precedents (King 2007, 21). In the UK, documents such as 

the Magna Carta (1215), the Bill of Rights (1689), and the Parliament Acts form a 

binding legal architecture. In Israel, the “Basic Laws” function as a constitution in 

installments, enjoying a “semi-entrenched” status that the Supreme Court uses to 

review and strike down inconsistent legislation (Sapir 2010, 35). 

 
1 While the United Kingdom and Israel operate within distinct constitutional traditions - defined by the 

specific ways a democracy organizes its laws - the situation in Eritrea represents 'Constitutional 

Nihilism.' This is not a mere 'style' of democracy; it is the active rejection of any binding legal, customary, 

or institutional limits on executive power. Although the regime’s supporters attempt to disguise this lawless 

vacuum as a legitimate variation in governance, a system that lacks a functioning legislature, an 

independent judiciary, and the rule of law possesses no democratic substance. It is, quite simply, a state 

of total legal absence. 



Eritrea’s situation is the opposite. Eritrea actually has a codified constitution – the 

Constitution of 1997 – which was drafted after extensive public consultation and 

ratified by the National Assembly. However, the regime has refused to implement it 

for over a quarter of a century. Therefore, the Eritrean crisis is not a choice of “legal 

style” (codified vs. uncodified); it is a state of “constitutional nihilism.” While the UK 

and Israel use their uncodified systems to limit power, the Eritrean regime uses the 

absence of implementation to centralize power. In a nutshell, while the UK and Israel 

have an abundance of law spread across many documents, Eritrea has an absence of 

law centered in one office. 

The Rule of Law vs. The Rule of Decree 

A constitution’s primary purpose is to establish the “rule of law” – the principle that 

no one, including the head of state, is above the law. In the British and Israeli systems, 

the absence of a single document has never meant the absence of legal restraint. 

In the United Kingdom, the principle of “Parliamentary Sovereignty” is balanced by a 

fiercely independent judiciary. If the government acts outside its statutory authority, 

the courts can and do intervene through judicial review. Similarly, the Israeli Supreme 

Court has a long history of protecting civil liberties – such as freedom of speech and 

the rights of minorities – even in the absence of a formal Bill of Rights (Barak 2006, 

148). 

In Eritrea, the rule of law has been replaced by the “rule of decree.” Since the 

crackdown on political dissent in September 2001, the National Assembly has not met, 

and the judiciary has been stripped of its independence. Legal proceedings are often 

handled by “Special Courts” staffed by military officers rather than trained judges, 

where defendants lack the right to legal counsel or appeal (Horton 2014, 112). Unlike 

the citizens of London or Tel Aviv, who can sue their governments and win, Eritrean 

citizens have no legal mechanism to challenge state actions. When a government can 

arrest, detain, and conscript its citizens indefinitely without reference to any statute, it 

is not following an “uncodified tradition”; it is practicing institutionalized lawlessness. 

Common Law and Judicial Precedent 

The supporters who try to defend the Eritrean regime often touch upon “Common 

Law” without understanding its mechanics. The Common Law tradition – which the UK 

and Israel (partially) share – relies on the accumulation of judicial decisions over 

centuries. It is a system that values stare decisis (standing by things decided), 

ensuring that the law is predictable and stable. 

Eritrea’s legal history is a fragmented composite of the Italian Civil Code, British 

military administration laws, and Ethiopian codes, overlaid with customary law. 



However, for a common law or even a civil law system to function, there must be a 

transparent record of cases and a judiciary capable of interpreting them. In Eritrea, 

there is no transparent legal registry of executive orders, and the 1997 Constitution – 

which was supposed to be the “supreme law of the land” – is treated as a dead letter 

(Habte Selassie 2003, 250). By ignoring its own ratified document, the Eritrean regime 

has signaled that it does not respect any legal tradition, whether codified or common. 

Institutional Accountability and Democratic Checks 

The comparison to the UK and Israel fails most spectacularly when one examines 

institutional accountability. Constitutionalism is not just about laws; it is about the 

“separation of powers.” 

In the UK, the Prime Minister is accountable to Parliament and must face “Prime 

Minister's Questions” weekly. In Israel, the Knesset (Parliament) is a site of vigorous 

debate where the opposition frequently challenges the ruling coalition. Both nations 

hold regular, competitive elections that result in the peaceful transfer of power. 

Eritrea has not held a single national election since independence in 1993. There is 

no opposition party, no independent press, and no civil society organizations. While 

the UK and Israel use their uncodified systems to facilitate a “living democracy” that 

evolves with the will of the people, Eritrea uses its lack of constitutional 

implementation to freeze the nation in a state of permanent “emergency.” This 

emergency is used to justify the indefinite national service, which the United Nations 

has characterized as a system of forced labor (UNHRC 2015). 

Moreover, the regime’s defenders often ignore that the current system is an affront to 

Eritrea’s own historical identity. Long before western colonization, the Eritrean 

people were governed by sophisticated customary laws (Higi-Endaba)2 – which 

emphasized communal consultation, the presumption of innocence, and the role of 

elders in checking power (Habte Selassie 2003, 45). The current regime does not 

represent an 'unwritten tradition'; it represents a radical break from the indigenous 

norms of the Eritrean people. By governing through secretive military decrees, the 

PFDJ has dismantled both the modern codified 1997 Constitution and the ancient 

customary protections that once defined Eritrean justice. 

 

 
2 For centuries, Eritrea’s customary laws (Higi-Endaba), such as Higi-  Adkeme Milgae, Adgna Tegeleba, 

Logo Chwa, Loggo Sarda, Karneshim, Seharti, Lamza, Weqerti, Damba, Shew’ate Anseba, Beni-Amer, 

Tigre, Bilen, Mada’a (Afar), Saho, Kunama, Nara, Deqqi-Teshim, Habslus-Gerekristos, Mehen Mahaza, etc. 

established that the law was the “communal property of the people,” not the private possession of a ruler. 



The Betrayal of the 1997 Ratified Constitution 

The most important point for the Eritrean public to remember is that the regime 

already acknowledged the need for a codified constitution. They spent years drafting 

and ratifying the 1997 document. If the regime truly believed that Eritrea was better 

suited for an “uncodified” system like the UK, they would never have created the 1997 

document in the first place. 

The 1997 Constitution was meant to establish a multi-party democracy, guarantee 

fundamental human rights, and limit the presidential term. Its non-implementation is 

not a “legal preference”; it is a political strategy to maintain absolute power (Habte 

Selassie 2003, 250). As noted by legal scholars, the refusal to implement the 

constitution allows the executive to maintain a “state of exception” where the rights of 

the individual are permanently sacrificed for a narrowly defined “national security” 

(Müller 2012, 45). To compare this to the British or Israeli systems - where the security 

of the state is constantly balanced against the rights of the citizen by independent 

courts – is a gross distortion of reality. By pointing to the UK and Israel, regime 

supporters are trying to hide the fact that the Issaias Afeworki has betrayed the very 

document he helped create. 

The Fallacy of the “Inevitable Victor”: Why Popularity Cannot Replace the Ballot 

Another common defense raised by regime supporters is the claim that formal 

national elections and a constitutional framework are redundant because, in their 

view, President Issaias Afeworki would “win repeatedly anyway” due to his historical 

role in the struggle for independence. This argument is a profound misunderstanding 

of what an election represents and why a constitution is necessary. 

The Purpose of Elections: Accountability, Not Just Results: 

Elections in a constitutional democracy are not merely about picking a winner; they 

are a mechanism of periodic accountability and the renewal of the “consent of the 

governed.” Even if a leader is genuinely popular, a constitution requires them to 

submit that popularity to a transparent, competitive process. By refusing to hold 

elections, the regime is not “saving time”; it is denying the Eritrean people their 

fundamental right to express their political will. As political theorist Larry Diamond 

notes, a democracy without the “possibility of losing” is not a different 'style' of 

politics; it is constitutional nihilism, where the ruler’s power is seized rather than 

granted by the people (Diamond 2008, 25).”  

The “Winning Anyway” Paradox: 

The claim that the President would “win anyway” is impossible to verify in an 

environment where there is no free press, no opposition parties, and where dissent is 



punished by indefinite detention. A race where only one person is allowed to run is 

not a victory; it is an appointment. Furthermore, this defense ignores the fact that 

constitutional governance is not just about the person in power, but the rules they 

must follow. If the regime truly believed in the President's inevitable popularity, they 

would have no reason to fear the implementation of the 1997 Constitution, which 

provides the legal framework for multi-party competition. The suppression of the 

ballot suggests that the regime does not trust the people’s verdict. 

Constitutions Protect the Office, Not the Individual: 

The Issaias Regime defenders’ argument fails to recognize that a constitution is 

designed to protect the office of the presidency and the rights of the citizens, 

regardless of who is in power. Even in the United Kingdom and Israel, popular and 

historic leaders – such as Winston Churchill or David Ben-Gurion – were required to 

face the voters and were, at various points, voted out of office (King 2007, 84). Their 

historical contributions did not exempt them from the rule of law. 

In Eritrea, the absence of a constitution means there are no term limits and no checks 

on executive power. This creates a “personalized state” where the fate of the entire 

nation is tied to the health and whims of one man. Without a constitution, “popularity” 

is used as a tool for life-long absolute rule, which is the definition of tyranny. By 

claiming that elections are unnecessary, supporters are essentially arguing that the 

Eritrean people are not “ready” for the very rights they fought a thirty-year war to 

achieve. 

Conclusion 

Equating the lack of a codified constitution in Eritrea with the legal traditions of the 

United Kingdom and Israel is a sophisticated form of gaslighting. It attempts to give a 

veneer of democratic legitimacy to a system of absolute presidential rule. 

The UK and Israel are “constitutional democracies” because they possess a culture of 

legal restraint, institutional checks, and protected liberties. Eritrea is currently an 

“autocracy” because it lacks all of these, despite having a ratified document that 

promises them. The “decay” of Eritrea’s internal condition is a direct result of this 

absence of accountability. 

For the Eritrean public, the lesson is clear: a constitution is not defined by its form, but 

by its function. Without the power to limit the sovereign, a country has no constitution, 

regardless of whether that absence is written or unwritten. Defending Eritrea's current 

status by pointing to London or Tel Aviv is not an intellectual argument; it is a shield 

for tyranny. 

 



References 

Barak, Aharon. 2006. The Judge in a Democracy. Princeton: Princeton University 

Press. 

Habte Selassie, Bereket. 2003. The Making of the Eritrean Constitution: The Dialectic 

of Process and Substance. Trenton: Red Sea Press. 

Diamond, Larry. 2008. The Spirit of Democracy: The Struggle to Build Free Societies 

Throughout the World. New York: Times Books. 

Freedom House. 2023. “Freedom in the World: Eritrea.” Accessed June 12, 2024. 

[https://freedomhouse.org/country/eritrea/freedom-world/2023] 

Horton, Richard. 2014. Eritrea: A New History. London: Hurst & Company. 

King, Anthony. 2007. The British Constitution. Oxford: Oxford University Press. 

Müller, Tanja R. 2012. “The Making of the Eritrean State.” In Eritrea’s External 

Relations, edited by Richard Reid, 38 – 54. London: Chatham House. 

Sapir, Gideon. 2010. “The Israeli Constitution.” In The Oxford Handbook of the Israeli 

Constitution, edited by Alon Harel. Oxford: Oxford University Press. 

United Nations Human Rights Council (UNHRC). 2015. Report of the Commission of 

Inquiry on Human Rights in Eritrea. Geneva: United Nations. 

 


